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1 Institutions contributing to this report

1. Uniais an independent public institution that combats discrimination and promotes equal opportunities.
Unia’s independence and engagement in favour of human rights are recognized by the Global Alliance of
National Human Rights Institutions® (status B). Unia has interfederal competence, which means that, in
Belgium, Unia is active at the federal level as well as the level of the regions and communities. Unia is in
charge of giving assistance to victims of discriminations based on the protected criteria, stipulated in the
antidiscrimination laws executing the European directives 2000/43 and 2000/78. As of 12 of July 2011,
Unia has also been designated as an independent promotional mechanism for the promotion, protection,
and monitoring of the implementation of the Convention of the United Nations on the Rights of Persons
with Disability.

2. Myria, the Belgian Federal Migration Centre, is an independent public body. It analyses migration, defends
the rights of foreigners and combats human smuggling and trafficking. Myria promotes public policies
based on evidence and human rights and has also been appointed as Independent National Rapporteur
regarding human trafficking.

3. Myria and Unia are both legal successors of the former Centre for equal opportunities and opposition to
racism. They have agreed on a protocol for co-reporting on the UN human rights instruments. This
protocol was submitted in the accreditation process, that led to the recognition of Unia as a NHRI with a B
status.

2 Methodology

4. We appreciate the opportunity to establish this brief presentation to inform the Committee on Economic,
Social and Cultural Rights. Our contribution is based on different sources of information: reports submitted
to Unia and Myria by individuals or associations; the results of our monitoring and recommendation
missions; our participation in various working groups, commissions and advisory boards; reports of the
authorities and bodies concerned; reports and recommendations of civil society. Sources are identified in
endnotes.

5. In terms of structure, our contribution is articulated around the List of Points established by the
Committee for the submission of Belgium's fifth periodic report. The responses provided by the Belgian
State in its report have been taken into account in order to avoid any repetition. This contribution
therefore, aims to complement and, where appropriate, nuance this report. We also make a series of
recommendations and, when appropriate, suggest questions that could be asked to Belgium by the
Committee during the Session. We hope that this contribution will represent a useful source of
information for the Committee and that the recommendations raised below can be addressed during the
Session.
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3 Response to the List of Issues Prior to Submission

3.1

3.11

Issues of particular relevance

Response to paragraph 2: Right to adequate housing

Reasonable accommodation in Brussels

6.

In paragraph 2b of the report of the Belgian State, it is said that some antidiscrimination measures were
included in the new regional measures on housing. But the Brussels Capital Region has not included refusal
of reasonable accommodation as a specific form of discrimination in its housing code.? This is a setback
regarding reasonable accommodation (art. 5, § 3 CRPD).

Testing by Housing inspection services

7.

Collecting evidences of discrimination in the access to private housing is particularly complicated.
Therefore, regional housing inspection services should be allowed to receive individual complaints and to
perform tests of situation.

Travellers

8.

10.

Evictions of Traveller families are mainly driven by the well documented lack of culturally adequate
housing of this group in all of the three regions in Belgium.> There is a general lack of places on both
permanent and temporary residential sites. This forces Traveller families to live on camping sites (among a
growing number of permanent residents on campings), in houses and on private terrains. A small but
increasingly vulnerable group is forced to travel around on a continuous basis.* Additionally there are no
action plans setting concrete targets on the number of places that ought to be created in the future in
order to gradually create a sufficient number of culturally adequate places.

Travellers on private terrains (living in caravans with their families on a terrain they own or rent) are very
vulnerable to eviction since almost none of these terrains aligns with urban planning rules. Although the
three regions have legally recognized caravans as dwellings, this has not decreased the risk of evictions on
those private terrains. In practice, it proves impossible to legally construct a private residential terrain
because of a number of practical and procedural barriers.® As far as we know, no steps are being taken to
remedy this situation.

On the 7t of May 2019, a large police operation (1.200 police officers were mobilised), named “Strike” by
the media, took place to dismantle a network of criminals active in the fraudulent sale of second-hand
cars. Several caravans of Traveller families were seized and some were alienated. This raises the question
of the protection of mobile homes, which can currently be seized as they are not considered as a separate
place of residence. Due to this, families with children and elderly persons can become homeless overnight.
Detailed reports have been produced by Unia on this subject.® Additional judicial procedures relative to
the whitewashing of money through the acquisition of terrains will eventually lead to the seizure and
alienation of these, also because some private banks are now asking for an immediate repayment of the
existing mortgage loans on some of these. This will worsen the already mentioned problem of shortage of
terrains where Travellers can stay with minimal legal security. Hence the responsibility of competent
authorities (the Regions and the local authorities) to set up and manage public residential terrains has
become even greater.
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Recommendations

1. The Brussels Capital Region should include refusal of reasonable accommodation as a specific form of
discrimination in its housing code.

2. The governments (of the three regions concerned) should immediately work out a reliable estimation of
the need for culturally adequate places for Traveller families.

3. Additional time-bound measures should be taken to gradually but effectively create sufficient places for
travellers both on permanent and temporary residential sites.

4. Effective measure should be taken to resolve the urban planning problems of most of the private terrains
in order to reduce evictions of travellers.

3.2 Implementation of the Covenant

3.2.1 Response to paragraph 4: National Human Rights Institution

11. From 2018 onwards, Unia has been recognized as a NHRI type B. The Partnership Agreement of 12 June
2013 between the Federal State, the regions and the communities establishes a cooperation between the
different levels of power in order to ensure the independence of Unia (the Agreement refers to the Paris
Principles), its mandate and its territorial (throughout the territory) and material (for all levels of power)
competences. Unfortunately, the conclusion of a partnership agreement between the Federal State and
the federated entities for the establishment of a Type A NHRI is not up for discussion. On 1 July 2019, the
Federal Law establishing a Federal Institute for the Protection and Promotion of Human Rights entered
into force.” Even though Unia and Myria welcome the creation of this Institute, it must be noted that, since
its competence is limited to federal matters, a unique and transversal approach to human rights will not
be possible.

12. In the meantime, the effectiveness and equal enjoyment of the rights deriving from the Covenant for
persons residing in Belgium are ensured through human rights organizations that have either a partial
mandate, a partial geographical competence or a relative independence. These institutions meet every
month on their own accord and autonomously within the Human Rights Platform of which our 2
institutions are members.® The methods of concertation between the new Institute and these Belgian
sectoral human rights organizations still needs to be clarified.
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Recommendation

Conclude a partnership agreement between the federal state and the federated entities in order to create
a national human rights institution with territorial jurisdiction over the whole of Belgium and material
jurisdiction covering all levels of power. Guarantee the independence of this new institution, among other

things by providing it with sufficient financial resources.

3.2.2

13.

14.

15.

Response to paragraph 7: Right of refugees and asylum seekers to an adequate standard
of living

Since August 2018, Belgium is facing a higher influx of applicants for international protection in the
reception network than the outflow. This follows the closure of reception places in the last years with the
objective to return to the existing capacity from before the asylum influx of 2015. The federal Reception
Agency, Fedasil, had raised the necessity to create 7,000 to 8,000 buffer places, to be prepared in case of a
new increased inflow. But this has not been followed by the government.® With this new pressure on the
reception network, some asylum seekers have been deprived of reception in the early stage of their
asylum procedure. Furthermore, the government decided to limit drastically the reception in individual
apartments, despite the fact that the latter solution is more respectful of the right to family and private
life and much cheaper for the state budget (15 euros/night cheaper).°

In addition, during the examination of the admissibility of a subsequent application for international
protection by the Commissioner General for Refugees and Stateless Persons (CGRS), a significant
proportion of asylum seekers (96 to 97 % from 2016 to 2018)* are deprived of reception, without a
reasoned decision being taken by Fedasil based on their particular situation. This practice violates the
law'? and its interpretation by the Constitutional Court. Indeed, the Court considers that it is legitimate to
exclude from reception people who abuse the procedure by submitting successive applications « with the
sole aim of retaining their right to reception ». However, the Court underlines the importance for the
reception and asylum authorities to « organise the necessary consultations so that the reception right » of
the person concerned « is examined in full knowledge of the facts ».!3> These consultations have never
been set up.

Furthermore, since the implementation of the EU Reception directive in national law4, in March 2018,
Fedasil must guarantee “a dignified standard of living” including to asylum seekers whose right to material
reception conditions is reduced or withdrawn. Previously they only benefit from the right to medical
assistance. According to the information provided by Fedasil at the international protection contact
meeting of Myria, asylum seekers whose right to material reception conditions is reduced or withdrawn
receive some information on the reception facilities for homeless people but are not provided with any
kind of housing. Only vulnerable people could exceptionally benefit from accommodation provided by
Fedasil.’> As the European Court of Justice stated,*® this practice violates the right to human dignity, which
requires that “the person concerned should not find himself or herself in a situation of extreme material
poverty that does not allow that person to meet his or her most basic needs such as a place to live, food,
clothing and personal hygiene”. According to the law, “a dignified standard of living” must be provided by
the authorities for all applicants for protection whose reception has been limited, and not only for
vulnerable individuals.
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16. Finally, despite the negative recommendations of the Council of State,'” a new condition on the duration
of residence in Belgium has been in force since 1 June 2018 for the allocation of income replacement
benefits (IRB) issued to persons with disabilities.’® From now on, the applicant must have effectively
stayed in Belgium for a minimum of ten years, including at least five years without interruption.?® This
could result in indirect discrimination of migrants with disabilities. Even though the new condition applies
to both Belgians and non-Belgians, it will have an adverse effect on those that exercise their right to free
movement.?’ A procedure against then new condition is pending at the Constitutional Court.?! In a similar
case the Constitutional Court has declared null and void a new regulation with a similar condition of
residence of 10 years, whereof 5 years uninterrupted, for an income replacement benefits (IRB) issued to
elderly persons.??

Recommendation

6. Take all measures to guarantee a dignified standard of living to all asylum seekers, including those who
make a subsequent application and those who received a disciplinary sanction.

3.2.3 Response to paragraph 11: Non-discrimination

Evaluation of antidiscrimination laws

17. In 2015, a commission of experts was installed with the purpose of evaluating the federal laws on anti-
discrimination, racism and gender discrimination. A first report with recommendations was produced in
20172 and a final report will be available in 2021. This first report was discussed in the federal parliament
in the presence of the secretary of state for equal opportunities.

18. The federal government appointed a commission of experts in 2016 who drew up an evaluation report?*
for the Parliament on the federal anti-discrimination laws. Unia proposed its own evaluation report?® on
the Anti-Racism and Anti-Discrimination Law on the basis of its own expertise and dossier treatment. In
the evaluation report Unia formulates 27 recommendations based on casuistry and points of attention.
Unia's report was presented to the Parliament during a committee meeting on 31 January 2018%°. Several
members of the committee asked questions that Unia answered on 14 March 2018%. A similar exercise
was made for the evaluation of the anti-discrimination decree of the German-speaking Community.

Situation tests

19. The new legal frameworks on situation tests of Brussels-Capital Region and at federal level are good steps
forward. However, there is a requirement of a prior complaint, which considerably limits the possible use
of the new legislation. The use of datamining should be considered as one of the solutions in order to solve
that issue.

National Roma strategy

20. The national Roma strategy is no longer an instrument that is being used by any government in Belgium.
This strategy did not benefit from any dedicated budget. The evaluation agreed upon by the current
federal government did not take place. There currently does not exist any Roma action plan on the federal
or any regional level. There is no coordination of actions in place within political levels (regions/federal
level) nor is there any coordination between political levels (federal — regional/local governments).
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Recommendations

7. An evaluation and update of the inter-federal Roma action plan is needed. Special attention should go to
vulnerable subgroups: Roma youth and women.

8. There should be a coordinated action on antigypsyism, in the frame of the National Action Plan on racism,
as it remains a huge challenge in Belgium.

Suggested questions

What actions were taken or are expected to be taken soon by the federal government based on the
recommendations of the commission of experts, in particular in strengthening the impact of the federal laws
on non-discrimination, racism and gender discrimination?

How many tests of situation were performed so far at federal and regional levels? And what were the results
of the tests performed? How did the Walloon Region meet its commitment on the subject?

What measures are taken by the governments (federal and regional) to assist local authorities confronted
with the challenges of the presence of vulnerable Roma people?

3.2.4 Response to paragraph 12: Right to work (1)

Socio-economical monitoring

21.

Unia and the Federal Public Service Employment, Labour and Social Dialogue published in 2017 a Socio-
Economical Monitoring?® that provides statistical data on employment, unemployment and under
employment disaggregated by region, sex, age, national origin and level of education. Myria, in the
framework of its cooperation within the national contactpoint of the European migration network, co-
published, with National Contactpoint Belgium and DEMO (UCLouvain) a report on the Socio-Demographic
Profile and Socio-Economic Careers of people granted international protection.?®

Persons with disabilities

22.

23.

24,

25.

Recent and publicly available figures concerning the number and situation of persons with disabilities in
Belgium are sorely lacking. Data on persons with disabilities are only available in a fragmented form,
making it difficult to track trends and intervene in a targeted way in applicable policies.

The rate of employment of persons with disabilities remains very low and far below the European
average. Only 23% of Belgians with disabilities aged between 15 and 64 have jobs, whereas 74% of them
are inactive. In the same age group, 63% of Belgians without disabilities have jobs. There is therefore a
very large gap between the employment rate of Belgians with disabilities and Belgians without
disabilities.3® This mainly concerns persons with low levels of education and women with disabilities, who
have the lowest employment rate.

Public administrations are still not managing to reach their own quotas or numerical objectives which are
rather low (2 to 5%).

Not enough resources are directed towards job search and employment support in a mainstream setting.
Most public funding is still directed towards employment in sheltered workshops. For example, 100
million euros are invested in sheltered workshops in Wallonia (9000 beneficiaries) and 27 million in
Brussels (1450 beneficiaries). But for employment mainstream setting, only 50 million are invested in
Wallonia and 2 million in Brussels.
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26. The standard professional training is not very accessible to persons with disabilities. Policy plans exist, but
the implementation is very slow. In this regard, the situation of French-speaking deaf persons is
particularly worrisome because they only very rarely benefit from professional sign language interpreting
during standard professional trainings.

27. Persons with disabilities are still encountering too many obstacles to starting an independent professional
activity, either full-time or part-time. 3!

Recommendation

9. The authorities should establish an inter-ministerial conference on the employment of people with
disabilities to implement structural solutions to the problems identified above. They should develop an
ambitious and transversal action plan to remove barriers to employment, to enable access to regular
employment, and to improve support for people with disabilities in regular employment.

Suggested questions

What are the coordinated measures at the interfederal level to increase the rate of employment of persons
with disabilities for the public sector and the private sector?

What are the measures (including budgetary) taken to enable persons with disabilities to effectively have
access to services for professional and continuous education that are available to the general public?

What measures have been adopted to facilitate persons with disabilities to start an independent professional
activity?

3.2.5 Response to paragraph 13: Right to work (2)

Access to work for asylum seekers

28. By a royal decree from October 2015, 3 the delay to access the labour market for asylum seekers was
reduced from six to four months. This measure contributes to a quicker integration process.

Inaccessibility to many employments in public service for third country nationals

29. The public service is one of the first employers in Belgium3 but the Belgian Constitution still reserves
employment in public services only to Belgians®* with a derogation for EU citizens for employment not
linked to public sovereignty.3® This restriction can therefore interfere with the integration of migrants. In
addition more and more third-country nationals are seeing the extension of their residence permit
submitted to the condition of having a job. This rule therefore limits in practice their possibility to meet
this condition required for the extension of their stay.

Recommendation

10. Reverse the rule that currently prevail in the Constitution: employment in public services should be
accessible to all, with some exceptions - for example, for employment which imply the exercise of public
sovereignty (imperium).
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3.2.6

Response to paragraph 14: Right to just and favourable conditions of work

30. According to the EU sanction directive,3® third-country national workers without legal residence have the

31.

right to recover back payments of their wages owed by their employer, if necessary through legal action.
Myria and other organisations representing workers and employers have the competence to take legal
action to support victims. The Royal Decree implementing this competence, which must be attributed to
other civil society organisations, has still not been adopted. In addition, since an amendment to the Social
Criminal Code in 2016, any person who works illegally commits an offence punishable by an administrative
fine. This represents a significant obstacle to wage recovery and a violation of the principle of non-
criminalization of victims.*’

Workers who are in irregular situation should be able to lodge a complaint with the police, the Social
Inspectorate or the Control of Social Laws without the risk of being automatically arrested or placed in a
detention center. A change could be brought to the administrative Report that the police addresses to the
Immigration Office to systematically mention that the migrants in irregular situation has presented himself
spontaneously in order to lodge a complaint as a victim.

Recommendations

11. A Royal Decree should be adopted to designate additional organisations that can take legal action to
support migrants in irregular situation wiling to recover back payments of their wages.

12. Furthermore, measures should be adopted to ensure that an undocumented victim can enjoy the same
rights as any other victim, in particular to avoid the risk of arrest and forced expulsion by the police when
filing a complaint and at subsequent stages of criminal proceedings.

3.2.7

32.

Response to paragraph 18: Right to social security (1)

As stated in the State’s report, the plan referred to in the List of issues prior to submission was abandoned
by the Government. Instead, a policy on the reintegration of persons after a long-term work incapacity
entered into force in 2017. Although the policy aims to facilitate a return to work, 68% of the persons in
this new procedure were fired on the basis of medical ‘force majeure’ (definitive inability to work).3® This
legislation does not sufficiently make the link between long-term illness or chronical disease, disability and
the right to reasonable accommodations and does not leave sufficient room for consultation with the
employee.

Recommendation

13.The federal authority should carry out an evaluation of the legislation about reintegration in close
consultation with associations representing people with disabilities and people with long-term illnesses.

Suggested question

What measures have been adopted by the authorities to ensure the respect for the rights to reasonable
accommodations for workers experiencing long-term illnesses during the reintegration?
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3.2.8 Response to paragraph 19: Right to social security (2)

33. The 2017 survey on income and living conditions (SILC)* revealed that 22% of the people who stated to be
severely limited by a disability are at risk of poverty. One person in 10 suffers from severe material
deprivation. The risk of poverty for persons with disabilities is 12% higher than for persons without
disabilities.

34. The replacement income issued to persons with disabilities is beneath the poverty threshold (75%).4 In
2016, the government ‘forgot’ to revise the replacement income according to the consumer index (+2%).
Despite compensating for this later, persons with disabilities lost 6 months of indexation.*

35. The recent years have been characterised by the dysfunction of the Directorate General for Persons with
disabilities, which issues allocations and other social benefits. Their poorly adapted, defective ICT systems
(as well as a constant reduction of personnel) have led to extreme backlogs in processing requests. At the
beginning of the year 2019, 28.000 requests are still pending (a lot of these requests have a delay of one or
two years) and it remains difficult to get in touch with the administration. The Federal Ombudsman
received 580 complaints about this in 2017 (an 150% increase). The National Superior Council of Persons
with disabilities (Conseil Supérieur National des Personnes Handicapées) has been calling attention to
these problems for years.

36. In the face of this and due to the lack of flexibility of the system of allocations for persons with disabilities,
barriers to employment are only increasing (the uncertainty of being able to quickly find means of income
in case of employment issues).

Recommendation

14. A revision of the benefits system should be planned in order to guarantee sufficient income for persons
with disabilities. A specific attention should be given to the removal of any employment traps.

3.2.9 Response to paragraph 20: Violence against women and children

37. In Belgium, specific provisions in the legislation aim to protect migrants with a legal stay based on family
reunification and who are victims of domestic violence. They will be authorised to remain legally in
Belgium and be protected against forcible return although they live separately from their violent family
member. However the situation is different for those who have applied for family reunification- and are
therefore legally staying in Belgium- but have not yet received their first one year residence permit.
Indeed, this protection is in practice ineffective during the examination of their request, which can last
between 6 months to 1 year.

38. In case of a negative decision from the Immigration Office regarding the application of these protective
provisions, the judicial control is marginal. Therefore, Myria has made a recommendation, since 2015, to
change the law in order to provide a full jurisdiction of the Court for family reunification cases (the Aliens
litigation Council).*?
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39.

40.

Furthermore, these protective provisions are not applicable to undocumented migrants, who become
victims of domestic violence.*® The right to complain to the police for undocumented migrants who are
victims of criminal offences remains problematic, even in case of serious violence against women or
children. The Immigration Office informally made the commitment not to detain foreigners who have
spontaneously presented themselves to the police to file a complaint.** However, the obligation not to
discriminate victims of crime on the basis of their residence status, imposed by the EU Victims Directive
(2012/29/EU), is not specifically reflected in Belgian legislation.

In practice, undocumented victims of domestic violence often fear to report abuses to the police because
they are afraid to receive an order to leave the territory, to be detained and then forcibly be returned to
their country of origin. It happens indeed that crime victims whose resident status is undocumented or
uncertain are detained. As mentioned above as regards the right to just and favorable conditions of work,
measures should be adopted to ensure that an undocumented victim of crime, such as a victim of violence,
can enjoy the same rights as any other victim.

Recommendations

15.The Aliens law should be changed in order to provide the Court a full power of jurisdiction for family
reunification cases.

16. Measures should be adopted to ensure that an undocumented victim of violence can enjoy the same
rights as any other victim of crime.

3.2.10 Response to paragraph 25: Right to physical and mental health

Migrants

41.

42.

In the last years, the Belgian Health Care Knowledge Centre (KCE) has conducted several studies on the
health care situation of migrants. In 2015, it concluded that the procedures to obtain urgent medical aid
for undocumented migrants are too complex, variable and costly. It suggested to reform the system in
order to simplify and harmonise it.*> In a recent study, the KCE noted that asylum seekers do not have
equal access to health care depending on their place of housing. It suggested a reform of the organisation
of health care for asylum seekers with the creation of one comprehensive and uniform system.*

Furthermore, Article 9ter of the Aliens Act of 1980% provides the legal grounds for granting residence
permit for medical reasons. The law specifies several factors: the seriousness of the illness, the likelihood
of receiving treatment in the foreigner’s own country, and access to this treatment. However, the
procedure contains several obstacles that hinder the protection of the rights of those in needs of such
medical stay. This is the case for instance with the appeal procedure as regards the limitation of the scope
of review of the judge or the absence of the possibility of seeking specialised and independent medical
expertise. The appeal procedure should become a suspensive appeal of full litigation in order to comply
with the case law of the European Court of Justice and ensure an effective and efficient protection of the
rights of the migrants.*®
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Persons with disabilities

43. Access to high-quality healthcare is compromised for persons with disabilities because of the
inaccessibility of medical infrastructure and equipment. Healthcare staff has little training in considering
the needs of persons with disabilities and the right to reasonable accommodations. In the absence of
information in an accessible format and suitable tools, certain persons with disabilities*® are not able to
give their free and informed consent.

Persons with disabilities detained in prisons and interned

44. The report of the Federal Centre for Expertise in Healthcare® indicates that many inmates are in poor
health, suffer from serious illness or psychological disorders and take a lot of medication, particularly for
mental health problems. The suicide rate is high and the shortage of doctors complicates access to medical
care in the prisons. The report recommends transferring the competence of prisoner healthcare from the
Ministry of Justice to the Ministry of Health.

45. Following multiple condemnations® by the European Court of Human Rights, the number of internees
detained in prison decreased significantly. However, on 30 May 2018, 530 internees were still in prison,
182 in psychiatric annexes and 368 in the social protection sections.>?

46. Two medico-legal psychiatric centres were established in Flanders for internees, each housing 250
persons.®® The operation of the centres shows shortcomings with regard to the quality of care and
obtaining consent in medical treatments.>* >> Committed persons are only able to leave these centres with
great difficulty. They have a hard time entering regular psychiatric establishments because of a shortage of
places and reluctance to admit internees there.%¢
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Recommendations
Migrants

17. All the concerned actors should examine the possibility to reform the system of urgent medical aid for
undocumented migrants to make the system more effective and accessible.

18. The procedure to obtain a legal stay on basis of medical reason, especially the appeal procedure, should
be revised.

Persons with disabilities

19.The authorities must take measures to improve the accessibility of healthcare facilities and services
(including outpatient services) to persons with disabilities

20. Authorities should integrate a module on the needs of persons with disabilities in the training of all
healthcare professionals.

21.The authorities must ensure that prevention campaigns are accessible to all, by providing easy-to-read
information, subtitles and sign language interpretation. They must also ensure that information on
patient’s rights and hospital complaints procedures are accessible to all patients.

22.The authorities must guarantee the right to reasonable accommodation for all persons with disabilities in
prison and ensure their access to health care.

23.The authorities must move internees that are still in a prison to an appropriate setting and provide them
with the health care services they require.

24.The authorities must facilitate the departure of internees from the medico-legal psychiatric centre.

25. Belgium must achieve its declared intention to entrust the Ministry of Health with healthcare services
« provided to internees » or « in prison ».

3.2.11 Response to paragraph 26: Right to education (1)

47. Unia published in 2018 a comprehensive report about diversity in education.’” For the French-speaking
Community, data about the socio-economical background of the students are collected by proxies and are
not linked with the curriculum of the students. Individual direct data about the socio-economical
background should be collected in the future and linked with the curriculum of the students. The report
also confirms that there is a de facto social segregation of the students who have a lower socio-economical
background or are not Belgian (there is no data available about the ethnic origin outside of nationality).

48. In Flanders, the government adopted a new inscription-decree. This decree drops the “double quota-
system”®® (“dubbele contingentering”) in secondary education (12-18yrs). This system was designed to
realise a social mix of pupils (in terms of socio-economic origin) in schools. The new government
agreement includes the ambition to drop this measure in primary education (6-12yrs) as well. The
government agreement also includes the wish to drop the system of online-registration in schools “as soon
as possible”. Both these evolutions are worrying: these double quota system and the online registration
guarantee an equal right for all parents to register their children in a school of their choice.
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49. In 2014 the Flemish Government had adopted the M-decree that organized and facilitated the inclusion of
pupils with disabilities. But the new government agreement (2019) holds the ambition to drop this M-
decree and replace it with a “accompaniment-decree”. This decree will likely affect the rights of parents of
pupils with disabilities: the schools regain the final say to allow or disallow a pupil with disabilities in their
school. Moreover, we are worried the pupils with disabilities and their parents will not be invited as
stakeholders in the development of this new decree. This would infringe on the principle “nothing about
us, without us”.

3.2.12 Response to paragraph 27: Right to education (2)

50. In 2013, the Flemish Education Council (a public authority at the head of 700 public primary and secondary
schools in the Flemish Region) approved an Administrative Circular of the Board of the Flemish Community
schools, prohibiting the wearing of any conspicuous philosophical signs at school. On this basis, several
school boards adopted internal regulations prohibiting the wearing of any conspicuous philosophical signs
on the school premises. Several pupils wearing religious symbols (Islamic headscarf and turban) filed
actions before the Council of State and different Courts of First Instance. The rulings are consistent in the
sense that a general prohibition was always considered to be an interference with the right to freedom of
religion. However, the Flemish Education Council refused to lift the general ban. The impact of this ban on
pupils who wish to wear religious symbols is not clear at the moment, because the Flemish Government is
not able to provide official figures that can quantify and objectify the impact (for example starting
homeschooling or even leaving school) of this ban.

51. In the French Community, there is no general ban. However, many schools forbid the wearing of
philosophical signs. Unia received 33 cases in 2018 relating to religious or philosophical beliefs in
education.”®® Most of these cases relate to the ban of philosophical or religious symbols, usually
headscarves.

4 Additional elements

52. The access to legal aid has become more difficult due to a reform of the legal system, in particular for
persons living in poor and precarious circumstances, persons with a handicap and certain foreigners (and
especially the foreigners in closed detention centres).

53. Before the modification of the law, there was an irrefutable presumption for certain categories of
beneficiaries (e.g. persons who receive a replacement income or an integration income from the state). As
a result, they automatically received this second-line legal aid. Following the reform, this presumption has
become refutable, which creates additional conditions and controls as well as an increased administrative
burden for both the applicant and the lawyer.

54. In October 2019, the Belgian representatives explained at the Human Rights Committee that the figures of
second-line legal aid have increased. It might be explained by the fact that the lawyers must now fill a new
application when they need to appeal a judgement. Before, the same application was valid for the first
procedure and the appeal.
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55. Myria has been informed of several cases of people who couldn’t file an appeal in due time, due to the
shortage of specialized lawyers. Unia has evidences of cases in the frame of the “Strike Operation” where
people wouldn’t be granted legal aid due to a shortage of evidences of their financial situation. Their
banking account are frozen and the bank refuses to deliver an attest. The Public Centre of Social Welfare
(CPAS) request the proof of the account being frozen before granting the minimal income. But without an
attest of indigency provided by the CPAS, the legal aid is denied, and they cannot get the attest from the
bank.

56. In general, litigation fees (rise of scheduling fees, DPA-Deposit) have considerably increased following the
adoption of several laws and regulations, making access to justice even more costly for everyone.

57. The Combat Poverty Service and « Plateforme Justice pour Tous » submissions to the Committee give
more explanations on this very important topic.

Recommendation

26. Evaluate access to justice for people experiencing poverty, including access to second-line legal aid, by
involving relevant stakeholders in the evaluation, including delegates from associations in which poor
people come together, in order to make the necessary changes. In particular, it is requested to
examine financial obstacles as well as those related to processes and administrative procedures.
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